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From the year 2014 to July 31, 2020, setting out a building was surveying work
subject to the obligation to report to the locally competent district governor
(starost) before it was commenced. After completion of the building setting
out, the contractor of surveying works was obliged to notify the authorities
of the completion of the surveying works and to submit the results of survey-
ing works connected with the building setting out. Since July 31, 2020, follow-
ing the amended Geodesic and Cartographic Law, the obligation to report
the building setting out has been repealed. Despite that, the real estate owner
will still be obliged to submit an appropriate application to the starost to dis-
close the new land use in accordance with Article 22 of the Geodesic and Car-
tographic Law.

The author has analysed 31 documentation sets, being the results of building
setting out procedures. The analysis verified the size of a land parcel on which
the buildings were set out, what land use was presented before setting out
and what land use was presented after the building setting out. In addition,
the current state of development of the land parcel (as of July 2020) was ex-
amined using map portals, and an orthophotomap was used to check whether
the building was constructed, in order to verify whether the real estate cadastre
was updated further.
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1. Introduction

Until 31 July, 2020, building setting out was one of the surveying works that
had to be reported by the contractor to the locally competent district starost before
it was started. As of 31 July 2020, this obligation was repealed in connection with
the amendment of the Act [1]. Within the scope of the obligation to provide the doc-
umentation constituting the result of the building setting out, and the notification
of the completion of those surveying works, the legislator assumed two possibilities.
Pursuant to Article 12¢ of the Act [1], prior to the amendment, if within a period not
longer than 30 days from the date of setting out of construction objects, documents
presenting results of as-built geodetic inventory of those objects were submitted
to the state geodetic and cartographic resource, the contractor of surveying works
was not obliged to notify of the completion of those works and to submit the re-
sults of the surveying works related to the building setting out. On the other hand,
if the as-built inventory of the building was carried out later, such a notification
should have been made and the documentation constituting the result of building
setting out should have been submitted.

The paper will present the analysis of 31 sets of documentation being the result
of setting out buildings (9 from the area of Minsk district, 9 from the area of Nowy
Dwor district, 13 from the area of Warsaw West district). This analysis will con-
cern the aspect of determining the type and range of land use at the stage of build-
ing setting out. Moreover, the current state of land parcel/parcels development (as
of July 2020) was examined on the basis of the orthophotomap available on Geopor-
tal, the basic map and cadastral map available on map portals of individual districts,
in order to check what land use types and ranges were determined at a later stage
and whether the land and buildings register had been updated.

2. Effects of the Building Setting Out

In accordance with Article 41.1 of the Act [2], construction starts as soon as pre-
paratory works on the construction site are commenced. Such preparatory works
include the setting out of objects in the field.

As reads Article 43.1 of the Act [2], construction objects requiring a building
permit and objects specified in Article 29.1.1a, 2b and 19a-20b are subject to geodetic
delineation in the field, and after their construction to an as-built geodetic inventory,
including their location on the ground.

Given that once a building has been set out this means that construction has
started in the land and buildings register, it would be necessary to indicate the land
from the group of built-up and urbanised land, being urbanised, not built-up land
or land under development, marked with the symbol — Bp.
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This is because, according to Annex 6 to the Regulation [3], urbanised, not built-
-up lands or lands under development includes:

1) lands on which construction has started but has not been completed, accord-
ing to the meaning of Article 41(1) of the Act of 7 July 1994 — The Building
Law, resulting in the exclusion of such lands from agricultural or forest pro-
duction, according to the meaning of the Act of 3 February 1995 on protec-
tion of agricultural and forest lands;

2) lands which, as a result of development, have been excluded from agricultur-
al or forest production according to the meaning of the provisions of the Act
of 3 February 1995 on the protection of agricultural and forest land, but on
which pre-existing buildings have been demolished, and at the same time
the lands are planned for development.

Despite the repeal of the surveyor’s obligation to report the setting out as
of July 31 2020, the real estate owner will be still obliged to report changes in the land
and buildings register data in connection with the commencement of construc-
tion. According to Article 22 of the Act [1], real estate owners shall report changes
in the data included in the land and buildings register to the appropriate district
starost within 30 days from the date when those changes took place. This obligation
does not apply to changes in the data covered by the land and buildings register,
resulting from normative acts, valid court decisions, administrative decisions, no-
tarial acts, resource materials, entries in other public registers and architectural-and-
-building documentation maintained by the architectural-and-building authorities.
However, there are doubts in such cases as to whether the land and buildings reg-
ister should be updated following the application of the real estate owner or ex offi-
cio. Opinions on that issue are divided. Following the Judgment of the Voivodeship
Administrative Court in Wroctaw [4], if a decision has been issued to exclude lands
from agricultural and forest production, the land and buildings register should be
updated ex officio.

Since the land use in the land and buildings register (the real estate cadastre) is
changed, the surveyor should develop a list of changes in the cadastral data and ap-
pend it to the technical documentation file (before the amendment of the Act [1] to
the building setting out documentation). According to § 46.3 of the Regulation [3],
the list should include:

1) identification of the cadastral unit and district;

2) the number of the relevant land registration unit or the number of a building

file item;

3) the land and mortgage register number;

4) designation of the cadastral database object whose cadastral data have been

changed;

5) existing cadastral data and data established as a result of performed survey-

ing works;
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6) the date of the drawing up the list;

7) the name and the surname or the company name of the contractor and sig-
nature of a person representing the contractor;

8) the name and the surname and the signature of the person who drew up
the document and the date of its preparation;

9) the name and the surname and the signature of the manager of surveying
works, if any;

10) the number of certified surveyor’s qualifications of the person who drew up

the document or the number of certified surveyor’s qualifications of the man-
ager of surveying works.

By 31 July 2020, after the completing works related to setting out of building
objects, the contractor of surveying works was obliged to notify about the comple-
tion of surveying works and to submit the results of those surveying works related
to buildings setting out.

The cadastral register was updated which, in accordance with § 45. 1 of the Reg-
ulation [3], is performed by introducing documented changes to the register data-
base in order to:

1) replace data which does not comply with the real conditions, the legal status

or applicable technical standards;

2) replace data with relevant data in accordance with the real or legal condi-

tions and the applicable technical standards;

3) disclose new cadastral data;

4) eliminate incorrect data.

In order disclose the changes in the real estate cadastre, a relevant application
must be submitted, because — as stated in Article 24.2a of the Act [1] — the informa-
tion contained in the land and buildings register is updated:

1) ex officio, if changes of information result from:

a) the legal regulations,

b) the documents referred to in Article 23(1) to (4),

¢) materials from the geodetic and cartographic resources,
d) detection of incorrect information;

2) atthe request of the entities referred to in Article 20 item 2 point 1 (i.e. owners

of real estate’s), or those who own land on the principles of self-possession.

After the building has been constructed, a geodetic as-built inventory should
be performed.

Within the framework of the documentation being the technical documentation
of the as-built geodetic inventory of the building, the surveyor prepares, among oth-
ers, a list of changes in the cadastral data concerning the land parcel in order to pres-
ent the new type of land use (if the use changes) and a list of changes in the cadastral
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data of the building in order to present the constructed building. As far as the land
use type is concerned, the provisions of Annex 6 to Regulation [3] should be taken
into account. As in the case of a building, for changes to be disclosed in the real es-
tate cadastre, an application must be submitted (under Article 24.2a of the Act [1]).
As research shows, the application is often not attached to the documentation be-
cause surveyors believe that the changes should be introduced ex officio. The authors
of [5] have highlighted this problem.

3. Exclusion of Lands from Agricultural and Forest Production

According to the Act [6], the exclusion of land from production means the com-
mencement of non-agricultural or forestry land use. As stated in Article 11.1 ex-
clusion from production of agricultural land created from mineral and organic
soils in classes I, I, 111, Illa, IIIb, as well as agricultural lands in classes IV, IVa, IVb,
V and VI created from organic soils, and lands under fishponds and other water
bodies exclusively used for agricultural purposes, lands under residential buildings
on farms and other buildings and installations exclusively used for agricultural pro-
duction and food processing, lands under buildings and equipment used direct-
ly for agricultural production considered as a special division, in accordance with
provisions on personal and corporate income taxes, rural parks, and lands under
forests and bushes in the fields, including lands under wind belts and anti-corrosion
facilities, family allotment gardens and botanical gardens, lands under installations
used for water drainage, flood and fire protection, agricultural water supply, sew-
age and waste water and waste disposal for agriculture and rural residents, lands
reclaimed for agriculture, peatbogs and water bodies, lands under access roads to
agricultural lands and forest lands intended for non-agricultural and non-forestry
purposes — this may take place after decisions authorising such exclusion have been
taken. The decision shall specify the relevant obligations associated with the exclu-
sion. The decision shall be issued before the building permit is obtained.

As stipulated in Article 12.1 of the Act [6], a person who has been authorised to
exclude land from agricultural production is obliged to pay an annual fee and charges
and, in the case of forest land, a one-off compensation in the event of premature felling
of trees. Such an obligation arises on the date of the actual exclusion of land from pro-
duction. In accordance with Article 12a of the Act [6], this obligation does not apply
to the exclusion of land from agricultural or forest production for housing purposes:

1) up to 0.05 ha for a single-family building;

2) up to 0.02 ha, for each dwelling, in the case of a multi-family building.

Most often, decisions are made regarding the exclusion of lands from agricul-
tural and forest production for housing purposes. This is confirmed by the author’s
research in numerous publications [7-9].
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Exclusion of land from the agricultural and forest production is aimed at pro-
tecting such land, in particular against the use of the best-quality land for invest-
ment purposes. As the authors of [10] write,

in practice, the area exempt from the fee (500 m?*for single-family homes and 200 m?for each place

in the case of multi-family houses) is too small. Remaining after excluding the parcels of 1000 m?

and 1500 m? of land no longer serve for agricultural production. The frequent disclosure that the rest
of the plot is agricultural land is often fictional in this case.

4. Problems of Determining the Range of Land Use

When the surveyor indicates a new use in the land and buildings register, its
extent must also be specified in addition to the type. Annex 6 to the Regulation [3]
states that when determining the limits of urbanised land that is not built-up or
is in the course of development, the provisions of decisions authorising the exclu-
sion of land from agricultural or forest production (issued pursuant to Articles 11
and 28.2 of the Act [6]) and the content of the parcel development plan for the parcel
or land referred to in Article 34.3(1) of the Act [2] must be taken into account, apply-
ing the rules for the determination of the limits of residential, industrial and other
built-up areas, respectively. Table 1 lists the characteristics of the land and other
conditions which determine the classification of lands as residential areas, industrial
areas and other built-up areas, resulting from Annex 6 to the Regulation [3].

Table 1. List of land characteristics and other conditions which determine the classification
of lands into particular land uses

Ttem Type and specification The characteristics of the land and other conditions that
of land use determine the classification of land into individual uses
1 Housing areas - B Housing areas include land which is not part of the habitat

plots referred to in item 5:

1. occupied under buildings classified in PKOB under
Division 11 - residential buildings;

2. occupied for farm and technical buildings, functionally
related to the residential buildings referred to in point
1, and installations, in particular: yards, access roads,
passageways, home playgrounds, playgrounds and resting
places, wells, reservoirs, over ground pipes, sewage
collection and treatment facilities, rubbish bins, landfills,
small architecture objects, fences, ponds, rock gardens;

3. located between or in the immediate vicinities of buildings
and facilities referred to in points 1 and 2 and not used
for any other purpose that would justify their inclusion
in another group of land use, including areas occupied by
lawns, flower-beds and vegetables
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Table 1. cont.

2 Industrial areas — Ba Industrial areas include lands:

1. occupied by buildings, included in PKOB group 125 -
industrial and storage buildings, and related structures
and equipment, in particular: shelters, boiler houses,
reservoirs, over ground pipes, storage yards, parking
and manoeuvring yards, fences, bins, landfills;

2. located between or in the immediate vicinities of buildings,
structures and equipment referred to in point 1 and not
used for any other purpose that would justify their
inclusion in another group of land use, including lands
occupied for flower-beds;

3. occupied for transport and renovation bases, transformer
stations, above-ground pipelines, collectors and water
supply lines, refuse dumps and dumps, water intakes
and sewage treatment plants

3 Rother built-up areas — Bi Other built-up areas include lands:

1. occupied for buildings and structures other than
those included in PKOB division 11 and group 125
and equipment related to those buildings and structures,
in particular: boiler rooms, tanks, over ground pipes,
storage yards, parking and manoeuvring yards, fences,
bins, landfills;

2. located between or in the immediate vicinities of buildings,
structures and equipment referred to in point 1 and not
used for any other purpose which would justify their
inclusion in another group of land use, including lands
occupied for flowerbeds,

3. occupied by active and inactive cemeteries, but not
included in wooded and bushed land, and animal burial
grounds

Source: Annex 6 to the Regulation [3]

In order to obtain a decision allowing the land to be excluded from agricultur-
al or forest production, the investor must submit a relevant application to the dis-
trict starost, one of the appendices of which is a land parcel development plan with
a graphically marked and calculated area to be excluded from production, together
with the designed building. A decision is issued on the basis of that application; it
allows the land to be excluded from agricultural or forest production and contains
information about the parcel size which is to be excluded.

As the authors [11] write, “the act does not specify the rules for determining
the boundary of the exclusion area, nor the distance of this boundary from the de-
signed building, nor the requirements as to its shape”. Since the fees for the ex-
clusion are quite high, in the case of excluding land from agricultural or forestry
production for housing construction, designers create the border of the area to be
excluded in such a way that the conditions contained in Article 12a Act [6] are ful-
filled. This is also indicated by the authors [12-14].
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As the authors [11] point out, “this border sometimes runs alongside or at
a short distance from the walls of the building or other permanent elements of land
development, e.g. sidewalks”. This problem is also indicated in [15].

The land parcel development plan includes information on the land balance
sheet, which specifies, among others, the area of development to be excluded from
agricultural or forest production and the biologically active area resulting from
the local land development plan. In accordance with § 3 point 22 of the Regula-
tion [16], a biologically active area should be understood as an area which sur-
face has been arranged in such a way that it ensures natural vegetation of plants
and rainwater retention, as well as 50% of the area of terraces and roofs with such
a surface and other areas ensuring natural vegetation of plants, with an area of not
less than 10 m?, with surface water in the area.

Taking into account the above provisions, the surveyor has to determine the ex-
tent of the land use. When determining the range of Bp land use limits, the surveyor
must take into account the whole of the planned development of the land parcel —
assuming the Bp land use limits occupied by buildings, stairs, terraces, any hard-
ening or covered with concrete. Figure 1 shows an exemplary land parcel No. 111,
which area equals to 0.1311 ha and a marked area to be excluded from agricultural
production of the size of 0.0459 ha, in connection with the construction of a single-
-family residential building.

109

RVI

m

area to be excluded from
agricultural production = 0.0459 ha

110 112

17

)

120-dr

Fig. 1. Land parcel 111 — area to be excluded from agricultural production
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In Figure 2, the limits of use Bp were adopted in accordance with the decision to
exclude from agricultural production. This solution is indicated by J. Bielaniski [17],
who states that the part of the land parcel, for which the owner has obtained the per-
mission to be exclude it from production, a new Bp use should be presented instead
of the existing one, e.g. R.

109

RVI

1

170 | -------—-—- 2z

mj

120-dr

Fig. 2. Establishing the range of land use at the stage of setting out a building

After the building has been constructed, the surveyor prepares an as-built geo-
detic inventory of the building at the investor’s request. At this stage, the surveyor
will have to determine the type of land use from the group of built-up and urbanised
land and to determine its range. As stated by J. Bielaniski [17],

the land parcel development plan, which was previously an annex to the investor’s application

for a decision of the district starost allowing the land to be excluded from production, and the

area for which this consent was granted are auxiliary documents only. The as-built inventory is
performed in accordance with the actual state of affairs existing in the field, and not in accordance

with the state anticipated at the stage of obtaining the building permit. The land is classified in ac-
cordance with provisions of the Regulation on land registration.

Examples of provisions applicable in this respect are included in Table 1.
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As J. Bielanski [17] writes,

the areas resulting from the as-built inventory of buildings, and thus actually invested, are general-
ly larger than the areas presented as Bp in the land register or shown in the decision of the starost
allowing the exclusion from production. This is the reason of often questioning the results of the in-
ventory, as a larger area of invested land results in an increase in property tax, and it may also mean
increased fees and charges for the exclusion of land from production.

They are confirmed, among others, by the authors of the publication [18] who
analyzed exclusions of land from agricultural production for housing purpos-
es in one of the districts of the Matopolskie voivodeship. The exclusions area was
from 125 to 324 m* Land parcels for which a decision to exclude from agricultural
production was issued had areas from 622 to 1471 m?. The authors also examined
the exclusion of land from agricultural production in the given cases using the doc-
umentation from the as-built inventory of buildings. As the analyzes show, the area
of the land use changed since the result of the as-built inventory of buildings is larg-
er than the area of land excluded from agricultural production.

Pursuant to Article 28(1) of the Act [6], if it is found that land has been excluded
from production contrary to the provisions of this Act, the contributor of the ex-
clusion shall be charged a double fee. Pursuant to Art. 28. 2, if it is found that land
designated in the local development plan for non-agricultural or non-forestry pur-
poses has been excluded from production without the decision referred to in Ar-
ticle 11(1) and (2), such decision is issued ex officio, increasing the fee by 10%. As
J. Bielanski [17] writes,

the second case concerns, inter alia, a situation where an investment has been carried out over

a larger area than the area specified in the decision of the starost which authorised the exclusion

of land from production and that larger area has been shown as a result of a surveying, post-
-execution inventory.

The author of the publication [19] points to two approaches used by contrac-
tors of surveying works in determining the limits of land use of residential areas at
the stage of development of the as-built inventory. As he writes:

some surveying contractors uncritically adhere to the provisions of the decision authorising the ex-

clusion of agricultural land from production and, when determining the limits of residential areas,
they strictly adhere to the area specified in that decision.

In this case, the limits of the residential area coincide with the area for which
the decision to exclude lands from agricultural production was issued, regardless
of the real conditions in the field. In the second case, as the author writes:

there are also supporters of the theory that the decision is irrelevant when determining the limits

of land use “residential areas”. Important are real conditions in the field and the fact that no legal

provision in determining the limits of land use “residential areas” refers to the decision to allow
agricultural land to be excluded from production.

This is also indicated by the following author [13].
The proper determination of the type and range of land use at the stage
of the as-built inventory of the building will affect the tax assessment. As agricultural
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and forest land are protected, the land with the poorest quality is used for construc-
tion purposes. For example, an owner who owns agricultural land pays agricultural
tax, and in the event that i. these are agricultural land of class V, VI and VIz as well
as wooded and bushy land established on agricultural land is exempt from this fee.
In the case of low-quality land in connection with the construction of the building
there will be an increase in the tax as it changes from an agricultural tax (or forest
tax) to a property tax. Pursuant to Article 6(1) of the Act [20], the tax obligation aris-
es from the first day of the month following the month in which the circumstances
justifying the emergence of this obligation arose. Further, as stated in Article 6(2)
of the Act [20], if the circumstance on which the tax obligation depends is the ex-
istence of a structure or a building or a part thereof, the tax obligation arises on
1 January of the year following the year in which the construction was completed or
in which the use of the structure or building or their part was started parts before
final finishing.

Depending on what the surveyor determines the type and range of land use as
part of the building’s as-built inventory, it will then be declared in the notification
by the owner of the land parcel for tax calculation purposes. Therefore, when it is set
incorrectly, there will be a reduction or increase in the real estate tax due to the dis-
closure of new land use in the real estate cadastre.

Moreover, as the author [21] writes,

unfortunately, the rules for determining the boundaries of the contours of land uses and their types

are too general and do not allow to unambiguously specify the land use of a given piece of earth’s

surface, and consequently, the tax that should have been calculated, either. These provisions need
to be amended.

5. Analysis of Building Setting Out Documentation

An analysis was performed for 31 technical documentation sets which result-
ed from buildings setting out (9 from the area of Minsk district, 9 from the area
of Nowy Dwor district, 13 from the area of Warsaw West district). A part of the anal-
ysis concerned analysis aimed at the verification of what was the area of the land
parcel/parcels on which the building / buildings were set out, what land use was
presented before the building setting out and what was the land use presented after
setting out. Moreover, the current state of development of the land parcel/parcels (as
of July 2020) was examined on the basis of the orthophotomap available on the Ge-
oportal portal and the basic and the cadastral map available on the map portals
of particular districts. The research results are presented in Table 2.

The analysis of the building documentation shows that for:

— 21 cases — the Bp land use has been shown on the entire land parcel,

— 8 cases — the Bp land use was shown only on a part of the parcel,

— 2 cases — the Bp land use was shown only under the outline of the building.
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Taking into account the above results, it should be concluded that in the ma-
jority of cases, when determining the extent of Bp land use, surveyors did not take
into account the decision to allow for excluding the land from agricultural or forest
production, taking the Bp land use on the entire parcel, or showing the Bp land use
only under the outline of the building.

The analyses of the current state of the parcel development performed on
the basis of the orthophotomap available on the Geoportal and the basic and cadas-
tral maps available on the map portals of the individual districts show that for:

9 cases — the basic map shows the building under construction; the building
is not visible on the orthophotomap, the same land use as in the setting out
documentation is specified.

This means that the building has not been constructed yet; the condition after
updating in connection with setting out, the same as in the setting out docu-
mentation is shown.

4 cases — the basic map shows the building under construction; the building
is visible on the orthophotomap, the same land use as in the setting out doc-
umentation is specified.

This means that the building has been constructed, but on the basic map
the building under construction is shown and the condition after updating
in connection with setting out, the same as in the setting out documentation is
shown, since no as-built inventory of the building has yet been made.

2 cases — the basic map shows the constructed building; the building is visible
on the orthophotomap, the same land use as in the setting out documentation
is specified.

This means that the building has been constructed, however, land use types
have not been updated yet due to as-built inventory of the building.

2 cases — on the basic map the building is shown; the building is visible on
the orthophotomap, the same land use as before setting out is shown.

This means that a building has been constructed, however, no land use up-
date has been made in connection with the building setting out and as-built
inventory.

8 cases — the basic map shows the constructed building; the building is visible
on the orthophotomap, the B land use on the entire parcel is specified.

This means that the building has been constructed, an as-built inventory
of the building has been performed, and the state after the update in connec-
tion with the as-built inventory of the building is shown.

1 case — the basic map shows the constructed building; the building is not
visible on the orthophotomap, the B land use is specified on the entire parcel.
This results from the fact that the building has been built, the as-built inven-
tory of the building was performed, the state after updating in connection
with the as-built inventory of the building is visible, the orthophotomap has
not been updated.
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— 1 case — the basic map shows the building under construction; the building is
visible on the orthophotomap, the B land use is specified on the entire parcel.
This means that the building has been built, an as-built inventory of the build-
ing was performed, but the basic map was not updated.

— 1 case — the basic map shows the building under construction; the foundation

of the building is visible on the orthophotomap, the same land use as before
setting out is incorrectly specified.
This means that the building has been constructed; no updates have been
made, probably due to the lack of application by the property owner for
changes to be introduced in the land and buildings register, and no as-built
inventory has been made of the building.

— 2 cases — on the basic map the designed building is presented; the building
is not visible on the orthophotomap, the same land use as before setting out
is specified.

This means that the building has not been constructed yet; no updates have
been made, probably due to the lack of application by the property owner for
changes to be introduced in the land and buildings register.

— 1 case — on the basic map the designed building is presented; the building
is not visible on the orthophotomap, the same land use as in the setting out
documentation is specified.

This means that the building has not yet been constructed.

It results from performed analyses of the current state of land parcel devel-
opment that the building under construction is often presented on the basic plan,
so the construction process has not been completed and the state after the update
is shown due to the building setting out. In many cases, the basic map presents
a building under construction and the condition after the update in connection with
the as-built inventory of the building. However, there are cases when no update has
been made in connection with the building setting out or the as-built inventory; for
some cases it results from the lack of application of the property owner concern-
ing changes to be introduced to the land and buildings register. Moreover, very
often surveyors set out buildings without reporting it to the district starost, and con-
sequently, they have not submitted the relevant documents to a district geodetic
and cartographic documentation centre.

Studies on the effectiveness of the cadastre updating procedures after the set-
ting out of a construction object in the field were the subject of a study present-
ed in [25]. The author randomly selected more than 60 cadastral parcels for which
building permits were issued and no cadastre updates in terms of land use were per-
formed. The author made a field inspection and examined whether the construction
process has begun, i.e. whether de facto the building setting out documentation is
actually submitted by surveyors and has the right effects, i.e. whether the real estate
cadastre database is updated. As it results from the author’s analysis of the practical
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implementation of the cadastre updating procedure for setting out construction ob-
jects in the field, it is not effective. Out of 60 objects inspected, 30 cases were found
in which, despite significant progress in the construction process, the real estate ca-
dastre had not been updated.

In turn, the authors of the publication [8] conducted analyzes of the process
of excluding arable land from production and changes in the structure of arable land
use in the Zwolen district. As the authors point out,

in the studied district, an evident increase in the area of developed and urbanized land was ob-

served at the expense of arable land. Lack of systematic updates of the land and building register
was also determined in the scope of data concerning the purpose of land in the study period.

Meanwhile, the authors of the publication [12] assessed the procedure for ex-
cluding land from agricultural production in the context of land use disclosure
which had been changed in the real estate cadastre. As research shows in the Ka-
zimierz district, 147 applications for excluding land from agricultural production
were recorded in the years 2010-2018. The land use Bp was not disclosed for any
of the examined land parcel.

6. Conclusions and Final Remarks

Studies of the legislation have shown that the land use type to be adopted at
the building setting put and as-built inventory stages is precisely defined. But, as
far as its scope is concerned, there are no provisions which would specifically define
how it should be established. In order to check how the binding legal regulations
in this respect are implemented in practice, 31 technical surveys were analysed,
which are the result of the building setting out (9 from the area of Minsk district,
9 from the area of Nowy Dwor district, 13 from the area of Warsaw West district).
Within the framework of the analysis, it was verified what was the area of the parcel/
parcels on which the building/buildings were set out, what land use was presented
before setting out and what was the land use presented after setting out. Moreover,
the current state of development of the land parcel/parcels (as of July 2020) was ex-
amined on the basis of the orthophotomap available on the Geoportal and the basic
and cadastral maps available on the map portals of particular districts.

As it turns out from the analysis of the building setting out documentation files,
in 21 cases — the Bp land use was specified for the entire parcel, in 8 cases — the Bp
land use was only specified on part of the land parcel, in 2 cases — the Bp land use
was specified only under the outline of the building. Taking into account the above
results, it should be concluded that in the majority of cases the surveyors, when de-
termining the extent of the Bp land use, did not take into account the decision to al-
low for excluding the land from agricultural or forest production, taking the Bp land
use on the entire land parcel or specifying the Bp land use only under the outline
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of the building. Therefore, the property tax was reduced or increased due to the dis-
closure of the new land use in the real estate cadastre.

It results from the analyses of the current state of the land parcel development
that the building under construction is often presented on a basic map, so the con-
struction process has not been completed and the state after the update is presented
due to the building setting out. In many cases the basic map presents a building
under construction and the updated conditions in connection with the as-built in-
ventory of the building. There are, however, cases when no update has been made
in connection with the building setting out or preparation of the as-built inventory,
for some cases due to the lack of application submitted by the property owner asking
to introduce changes to the land and buildings register. Moreover, surveyors have
very often set out the buildings without reporting it to the starost, and consequently
have not submitted the relevant documents to the district geodetic and cartographic
documentation centre.

At a time when there was no obligation to report building setting out, the Su-
preme Chamber of Control carried out an audit for the period 2009-2011 [26].
The control covered 22 units — city offices with district rights and district starosts
in the following voivodeships: Matopolskie, Podlaskie, Podkarpackie, Swietokrzysk-
ie, Wielkopolskie and Zachodniopomorskie, which constituted 6% of the units
of this level of local government administration (379). The objective of the audit was
to assess, among others, the procedure for excluding lands from agricultural pro-
duction, including practices of determining the moment when a non-agricultural
use of the land actually begins, as well as updating the land and buildings reg-
ister with regard to agricultural lands excluded from production and the impact
of these changes on the tax registers in municipalities with regard to determining
the property tax. The audit proved that the land and buildings register was not
systematically updated in terms of land use data. According to the report, changes
in the register in most cases were made only in connection with the completion
of (often long-term) construction works. In the majority of cases, the disclosure
of the changed land use in the register, in connection with the exclusion of lands
from agricultural production, took place on the basis of the submitted surveying
documentation of as-built inventories in connection with the completion of con-
struction works. This resulted in the collection of agricultural tax by municipalities
on lands which was actually used for other purposes, e.g. housing or industry,
instead of collection of the usually higher property tax. The author of [27] also
points to this problem. As stated in the report [26], during the period of the invest-
ment, the municipalities’ incomes from the agricultural tax on agricultural lands
equalled to only 12% of the incomes that could be obtained from the property tax.
The stated lapse of time between the date of the final decision allowing the land to
be excluded from production and the introduction of a change in the records was
4 years (as an average) in the controlled group of cases, and in the extreme case — it
even equalled 19 years.
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In the current state of law, when there is no obligation to notify the relevant
authorities of building setting out, the Bp land use updating process may not be
carried out, as only the owner will be obliged to notify any changes in this respect.
As the inspection of the Supreme Chamber of Control [26] has shown, the obliga-
tion laid down in Article 22(2) of the Act [1] was not enforced within the inspection
period, and the sanction imposed by Article 48(1)(5) of the aforementioned Act was
not applied.
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