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The main purpose of this research paper is to analyze the conditions, extent,
and reasonable grounds for the acquisitive prescription of public real proper-
ties (i.e., those owned by the state treasury and local government units), taking
into account the exclusion time for public properties to be subject to the possibi-
lity of prescription. The acquisitive prescription of real properties is one of the
methods used to regulate the legal status and for the owner to obtain a title of
ownership for the property.

The analysis was carried out on the example of the city of Krakow. This allowed
me to assess the causes and effects as well as the scale of the practical imple-
mentation of this legal institution. The final results of the performed research
study are proposed actions that should be taken as part of the public property
management process aimed at protecting ownership rights by means of stop-
ping the course of acquisitive prescription. The results of the research studies
have proven the legitimacy of introducing legal regulations limiting the possi-
bility of the acquisitive prescription of public properties.

A comparison of the reasonable grounds and dates of the acquisitive pre-
scription of the real properties in Poland with those in force in other countries
(such as the United Kingdom and Germany) was also performed.
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1. Introduction

One of the methods for a possessor to obtain the ownership title to a property is
via acquisitive prescription. By sanctioning the factual circumstances, this allows us
to eliminate a long-lasting inconsistency between legal status and actual possession.
The legal regulations amended in 1990 allow us to file applications for the prescrip-
tion of public lands with no exceptions.

The research consisted of an analysis of the legal and factual status of real estate
located in Krakow that had previously been the property of the municipality of
Krakow for which the court had delivered judgments on prescription. The source
material was the surveying of and legal documentation on real properties owned
by the municipality of Krakow covered by acquisitive prescription during the years
of 2012-2017 as well as the current and historical legal regulations regarding the
acquisitive prescription of public properties.

On the example of the selected area (city), the research studies aimed to define
the following;:

— the number and surface areas of public properties that have become private

property as a result of acquisitive prescription,

— the most frequently occurring conditions and reasonable grounds for the

acquisitive prescription of publicly owned properties,

— the possible legal and surveying activities aimed at stopping the course of

acquisitive prescription and, consequently, protecting public property.

A comparative analysis of the reasonable grounds and required dates for
acquisitive prescription in other countries (i.e., Great Britain and Germany) was also
carried out.

The author of this research paper decided to tackle this issue due to the lack of
any studies on the practical assessment of the consequences resulting from public
properties (i.e., those owned by the state treasury and local government units) being
subject to acquisitive prescription. Previous studies constituting commentaries to
the civil code [1-3] have addressed the issue only in a theoretical manner.

This study presents a practical analysis of the consequences of the institution of
acquisitive prescription relating to public properties owned by a selected municipality.
The conducted research will allow us to assess the scale of the problem as well as the
conditions and the direction of modifying the legal provisions to protect public property.

2. Reasonable Grounds for Acquisitive Prescription

In its judgment of October 28, 2003 [4], the Constitutional Tribunal declared that
the constitutionally determined principle (from which derogations are only excep-
tionally allowed) is the inviolability of the ownership right. Acquisitive prescription
is a deviation from this principle, and it is a far-reaching one.
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Any property may be subject to acquisitive prescription regardless of the owner
and property type. By virtue of law, acquisitive prescription results in the existing
owner losing their right and the spontaneous possessor being granted the right with
no regard to the predecessor’s rights; thus, this is the original manner of ownership
right acquisition.

In order to acquire real estate through acquisitive prescription, the following
two conditions resulting from the provisions of the civil code [5] must be met:

— holding property in the form of spontaneous possession,

— lapse of a statutory period of possession.

Possession of real estate leading to acquisitive prescription must take the form
of spontaneous possession. Taking possession of a property based on a lease agree-
ment, for example, is dependent possession. In order to determine whether the pos-
session is spontaneous, it may sometimes be required to refer to the basis of taking
possession of the property [6].

External manifestations of spontaneous possession may differ depending on
the intended purpose, type, and location of the property as well as its use. In the
judicature of the Supreme Court, building a fence, developing a parcel (or other
manner of its management), taking care of its maintenance (in a non-deteriorated
condition), making expenditures, deriving benefits, or paying real estate public lev-
ies are mentioned as manifestations of spontaneous possession.

The essence of acquisitive prescription is the acquisition of ownership by the
spontaneous possessor as a result of the lapse of the period of uninterrupted pos-
session specified by the act [5]; i.e., 20 years in good faith and 30 years in bad faith.

The good or bad faith of the spontaneous possessor is not a reason for acquisi-
tive prescription; it only affects the length of the prescription period required by the
act. Good faith consists of the possessor’s reasoned belief that they have the right
to hold the thing and, according to well-established case-law, they actually exercise
this right [7].

The currently binding dates of acquisitive prescription were introduced by the
Act of July 28, 1990, amending the act — Civil Code [8].

Before the above-mentioned amendment entered into force (i.e., before Octo-
ber 1, 1990), a real property could have been acquired provided that it had been held
for an uninterrupted period of 10 years in good faith and 20 years in bad faith. Thus,
when the acquisitive prescription had been validated before the amendment, the
shorter deadlines applied.

With respect to public properties, other prescription dates applied. This result-
ed from the provisions on the exclusion of acquisitive prescription with respect to
the properties owned by the state treasury that were in force from July 21, 1961,
to October 1, 1990. In Article 7 of the Act of July 14, 1961, on land management in
cities and residential areas [9], such state-owned land located within cities and res-
idential areas (and also outside their boundaries but included in the land use plan



76 A. Trembecka

of the city or residential area and intended for the implementation of its manage-
ment tasks) were excluded from acquisitive prescription. On the other hand, Article
177 [10] ruled out the possibility of acquisitive prescription of real properties owned
by the state treasury.

Article 177 was repealed as of October 1, 1990, pursuant to the act [8] currently
allowing individuals to acquire real properties owned by the state treasury and local
government units through acquisitive prescription.

At the same time, Article 10 of act [8] introduced transitional provisions:
under these provisions, if acquisitive prescription of the real property was exclud-
ed prior to the date of the entry of this act into force pursuant to the then-current
regulations and pursuant to the regulations in force, after this act entered into
force acquisitive prescription occurs. This acquisitive prescription runs from the
date of its entry into force. However, this period is shortened by the time that for
which the above status existed prior to the entry of this act into force, but not by
more than half.

When compared to the regulations in force in Poland, the performed analysis of
acquisitive prescription in other countries (such as the United Kingdom and Germa-
ny) revealed some differences as far as the reasonable grounds and required dates of
acquisitive prescription are concerned.

Acquisitive prescription in the United Kingdom is regulated by statutory and
precedent law. Claims on acquisitive prescription are based on the following legal
acts and court decisions:

— Limitation Act of 1980 [11],

Land Registration Act of 2002, Schedule 6 [12],

Powell v McFarlane [1977], [13],

J A Pye (Oxford) Limited v Graham [2002], [14],
Buckinghamshire County Council v Moran [1988], [15].

In order to successfully apply for acquisitive prescription in the United King-
dom, the applicant must meet certain requirements:
— actually hold the property for the required period,
— demonstrate constructive possession of that property (also called possession
in law - the ability to exercise control over the property, even without phys-
ical contact with it).

For land not entered into the land and mortgage register (unregistered), the
provisions of §15 and 17 of the Limitation Act of 1980 [11] shall apply. Section 15 of
the above-mentioned act stipulates that the right of a person to take action to recover
land shall expire after 12 years. Pursuant to §17, the ownership title of the “paper”
owner (i.e., a person who does not actually hold the property) expires after 12 years.
As a consequence, after a lapse of 12 years, the owner loses the right to land that they
do not hold, which deprives them of the possibility of requesting its release by the
possessor.
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Provisions of Article 17 of the act [11] do not concern land that is entered into
the land and mortgage register. In this case, Schedule 6 to the Land Registration Act
of 2002 [14], which stipulates that the claim for prescription may be filed after ten
years, shall apply. In such a situation, the owner who is entered into the land and
mortgage register shall be notified about the claim and may lodge an effective state-
ment of objections.

In some cases, much longer terms of acquisitive prescription shall apply:

— for land owned by the Crown — 30 years,

— for waterfront land owned by the Crown — 60 years,

— for land that belongs to a liquidated enterprise (the company’s assets after
dissolution will pass into the ownership of the Crown as ownerless property
or ‘bona vacantia’) — 30 years

— for land owned by the Anglican Church - 30 years.

In Germany, only properties with an organized land register are subject to
acquisitive prescription. A person who remains the spontaneous possessor of the
land for a period of 30 years (even if in bad faith) may exercise acquisitive prescrip-
tion. If the owner is entered into the land register, the proceedings for acquisitive
prescription are only allowed if that person died or went missing and if no entry
has been made for 30 years in the land register for which the owner’s consent is
required. The decision of the court forms the basis for the entry of the possessor
into the land register; from that moment, the possessor acquires property rights to
this land (§ 927 BGB [16]).

3. Analysis of Process of
Acquisitive Prescription of Public Properties
Illustrated on Example of City of Krakow

The subject of the analysis were the conditions and prerequisites for acquisitive
prescription as well as the number and area of the real properties owned by the
municipality of Krakow that were subject to acquisitive prescription during the peri-
od of 2012-2017. The analysis was based on the surveying and legal documentation
of the real properties owned by the municipality of Krakow that were subject to the
acquisitive prescription during the same period.

The performed analysis demonstrated that natural and legal persons who are
spontaneous possessors of land owned by the municipality of Krakow can acquire
property rights through acquisitive prescription. This mostly applies to home gar-
dens, courtyards, or land adjacent to real properties owned by the applicants.

Table 1 compares the number of applications and decisions on acquisitive
prescription of land owned by the municipality of Krakow during the years of
2015-2017 divided into individual cadastral units (former administrative districts).
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Table 1. Summary of number of submitted applications and court decisions on acquisitive
prescription of land owned by municipality of Krakow (2015-2017)

District Number of
Cadastral unit Srod- Kro- Pod- | Nowa | Total | resolved cases
mieécie | wodrza | gorze | Huta [%]
Number of applications
for acquisitive 32 63 74 74 243 -
prescription
Number of cases resolved 14 17 o 28 83 B
by court
Number of court
decisions on acquisitive 8 15 17 23 63 76

prescription

Number of court
decisions refusing 4 1 3 4 12 14
acquisitive prescription

Number of court
decisions on
discontinuation of 2 1 4 1 8 10
acquisitive prescription
proceedings

Source: own study based on data from Krakow City Council Department of Treasury

As I have demonstrated in Table 1, 83 cases were resolved out of a total number
of 243 applications for acquisitive prescription of land owned by the municipality of
Krakow that were submitted by the possessors without legal title during the years of
2015-2017. The court adjudicated on the acquisitive prescription of 63 properties, dis-
continued the proceedings in 8 cases, and refused acquisitive prescription in 12 cases.
The percentage share of the cases in which the court adjudicated on acquisitive pre-
scription was 76% of all cases resolved by the court during the analyzed period.

Table 2 presents the number and surface areas of the real properties owned by
the municipality of Krakow subject to acquisitive prescription by spontaneous pos-
sessors during the years of 2012-2017 divided into individual cadastral units.

As demonstrated in Table 2, acquisitive prescription covered 158 properties
of the municipality of Krakow during the years of 2012-2017, with a total area of
approx. 10 ha — the largest of these was located in Nowa Huta (6.3216 ha), and the
smallest was in Srédmiescie (0.4704 ha). In the remaining cadastral units, the areas
were at a similar level (approx. 1.5 ha each).

The performed analysis demonstrated that the acquisitive prescription of prop-
erties owned by the Krakow municipality was based on them being held by spon-
taneous possessors or their legal predecessors back in the 1970s (i.e., during the
previous political system). In most cases, the courts base their decisions on the tes-
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timonies of witnesses (most often neighbors) confirming the possession of the land
by the applicants. Since the municipality of Krakow is the owner of approximately
28,000 cadastral parcels, it is difficult to control the actual status of possession.

Table 2. Number and surface areas of properties owned by municipality of Krakow subject
to acquisitive prescription during years of 2012-2017 in individual cadastral units

. . Surface areas of properties
. Number of properties subject - o L
Cadastral unit S - subject to acquisitive prescription
to acquisitive prescription [ha]
Srédmiescie 11 0.4704
Krowodrza 38 1.5430
Podgoérze 54 1.5336
Nowa Huta 55 6.3216
Total 158 9.8686

Source: own study based on data from Krakow City Council Department of Treasury

One of the conditions that results in the unauthorized possession of land is the
unregulated legal status of public properties as well as the manner of managing land
registers in the past.

The process of establishing land registers in the 1970s consisted of determin-
ing the boundaries of cadastral parcels according to the state of possession with-
out taking into account the state of ownership. As a consequence, cadastral par-
cels were created that included combined “mortgage bodies” (i.e., cadastral parcels
owned by various entities) [17]. Such a method of establishing land registers in the
1970s (which was according to the actual state of possession and without taking
into account the state of ownership) favored the possession of properties by entities
without legal titles.

Considering the reasonable grounds of acquisitive prescription, the lapse of
the period provided by the law is important (20 years in good faith or 30 years in
bad faith).

4. Surveying and Legal Activities
Carried out to Stop Course of
Acquisitive Prescription of Properties

Interrupting an acquisitive prescription period is a method used to prevent its
validation.

The main objective of the research was also to identify the activities aimed at
limiting the acquisitive prescription of public properties by interrupting the course
of this process.
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Such activities include:

— regulation of the legal status by concluding agreements on the use of public
properties (e.g., lease agreements),

— control of the actual state of possession,

— recovery claim for the release of property filed under Article 222 [10],

— application for the initiation of enforcement proceedings aimed at regaining
the right to hold a property,

— summons of the possessor for arbitration regarding the release of a property
under Article 184 [10].

The above-mentioned conciliatory mode (in the form of a summons of the pos-
sessor for arbitration regarding the release of the property) also interrupts the run-
ning of acquisitive prescription [18]), as confirmed by the Supreme Court in [19].

These activities should be preceded by surveying and legal documentation
aimed at identifying the subject of possession by legal and natural persons, includ-
ing the boundaries of a property as well as the conditions and manner of its devel-
opment. It is also necessary to prove the ownership status of a real property covered
by a request for release.

5. Conclusions

The essence of the matter of acquisitive prescription is the original acquisition of
ownership rights by a spontaneous possessor due to the lapse of time (i.e., 20 years
in good faith and 30 years in bad faith).

During the period of July 21, 1961, through October 1, 1990, the provisions on
the exclusion of acquisitive prescription with respect to the properties owned by the
state treasury applied. Having repealed these regulations, the interim provisions
regarding public properties held by spontaneous possessors before October 1, 1990,
were introduced.

The research conducted in the municipality of Krakow demonstrated that, dur-
ing the years of 2012-2017, acquisitive prescription covered 158 properties owned by
the municipality of Krakow with a total area of approximately 10 ha, with the largest
one located in Nowa Huta (6.3216 ha) and the smallest in Srédmiescie (0.4704 ha).
In the remaining cadastral units, the surface areas were at a similar level (approxi-
mately 1.5 ha each).

In most cases, applications for acquisitive prescriptions were preferable for the
applicants. The conducted research studies demonstrated that, during the years of
2015-2017, 76% of the cases ended with a confirmation of acquisitive prescription.
The courts predominantly base their decisions on the testimonies of witnesses (most
frequently neighbors). One of the conditions resulting in unauthorized land pos-
session is the unregulated legal status of public properties as well as the manner
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of management of the land register in the past (having been conducted according
to the actual state of possession and without taking into account the state of own-
ership), which favored the possession of properties by entities without legal titles.

Therefore, it is important from the point of view of a proper management of
public properties to take actions to stop the course of acquisitive prescription. These
actions include a recovery claim for the release of a property, an application for the
initiation of enforcement proceedings aimed at regaining the right to hold the prop-
erty, a summons of the possessor for arbitration to release the property, and the reg-
ulation of the title to the property for the benefit of a person who actually holds the
land by concluding lease agreements, usage agreements, etc.

In relation to public properties, it seems reasonable to introduce regulations
limiting their acquisitive prescription, such as tightening deadlines in the aspect of
protecting the rights of the state treasury and local government units.

The above conclusion is confirmed by a comparison of the reasonable grounds
and dates of acquisitive prescription with those in force in other countries (e.g., in
the United Kingdom, where a 30-year period is required for public lands without the
possibility of it being shortened).
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Analiza zasiedzenia nieruchomosci publicznych
na przykladzie wybranego obszaru

Streszczenie: Celem artykutu jest analiza uwarunkowan, zakresu oraz przestanek zasie-

Stowa
kluczowe:

dzenia nieruchomosci stanowiacych wlasnos¢ Skarbu Panstwa oraz jednostek
samorzadu terytorialnego z uwzglednieniem okresu wytaczenia dopuszczal-
nosci zasiedzenia nieruchomosci publicznych. Zasiedzenie nieruchomosci jest
jednym ze sposoboéw regulowania stanéw prawnych i uzyskiwania tytutu wta-
snoéci nieruchomosci przez jej posiadacza.

Analize przeprowadzono na przyktadzie nieruchomosci z obszaru miasta
Krakowa. Pozwolita ona na ocene¢ przyczyn i skutkow oraz skali zastosowa-
nia w praktyce tej instytucji prawnej. Koncowym efektem badan jest propo-
zycja dzialan, jakie powinny by¢ podjete w ramach gospodarowania mieniem
publicznym w celu ochrony wtasnosci przez przerwanie biegu zasiedzenia.
Wyniki badan wskazuja na zasadno$¢ wprowadzenia uregulowan prawnych
ograniczajacych mozliwos¢ zasiedzenia nieruchomosci publicznych.
Poréwnano takze przestanki i terminy zasiedzenia nieruchomosci w Polsce
z obowiazujacymi w innych krajach, tj. w Wielkiej Brytanii i Niemczech.

zasiedzenie, nieruchomosci publiczne, ochrona wlasnosci
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